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OLD DOMINION LAND COMPANY, Plaintiff in Error, 
versus 
COUNTY OF WARWICK, Defendant in Error. 
PETITION FOR WRIT OF ER~·OR. 
To the Honorable .Tud,qes of the Sup·re·me Court of Appeals 
of Virginia: · 
Your petitioner, Old Dominion Land Company, a corpora-
tion created and existing under the laws of the State of Vir-
ginia, with its principal office in the City of Newport News, 
Virginia, resT;)ectfully represents unto this Honorable Court 
that it is a~~·rieved by a final judAment of the Circuit Court 
for the County of Warwick entered on the 21st day of July, 
1937. wherein. your petitionP-r was convicted of a violation 
of an orainance passed by the Board of Supervisors of the 
County of Warwick, Virginia, and a fine imposed upon it for 
such violation. · 
The issue involved was submitted for decision on an agreed 
statement of facts made a part of thP. record and appears at 
page 34 of the transcript of the record attached hereto and 
filed herewith. This statement is concise and, without en-
cumbering this petition with a further recital or reiteration 
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of the facts agreed, your petitioner would refer the court to 
the said page of the record for a statement of facts. 
The sole question involved is the validity of an ordinance 
passed by the Board of Supe:hvis'ors of Warwick County on 
October 6th, 1936, prohibiting, or attempting to prohibit, the 
use of an-e~stllig. ~ewe'r·gonl~e dispasal,0flra.w ,ewage·from 
Warwick! tk>uhty inta"bh~r·tfftfues·~iver~ tliere··bei:rrg; no alle-:. 
gation or proof that any nuisance had been created or was 
threatened. ·• · · ~' · · · · · 
ASSIGNMENTS OF ERROR. 
The grounds for such invali~ty are based: 
1. The ordinance is invalid because it is in conflict with 
the declared public policy of the state in the control of the 
na~ga~~e anq ~~~ ~aters_., ... ·· . .- ·., .. , · .·.r .. , .. .t..· ._•; 'j ·, 
''All of the beds of bays, rivers, creeks and the shores of 
the sea and the waters therein and the pollution thereof is 
exclusively; • under the . jurisdiction: o£. ~e .. (Jommolhwealth of 
Virginia . ., ' · · · · ·· " " · 
This jurisdiction continues and remains under the juris-
diction of the .Commonwealth: o£ "Virginia ·unless, and until· the 
GenP.ral Assembly of Virginia has· delegated authority to en-
act ordinances to the several counties, and no delegation of 
such authority has been granted by the General Assembly ·to 
the County of Warwick.... 1 · ....... 1·: ·, 
•t #' . ,, I • 
2. The ordinance itself is invalid in that it undertakes to 
delegate unlimited p<>-wer to the sanitary .officer.. J ~~ • 
. , . ,, . 
• • I~ I I • I'\ o ' ~ ,. I " ; -' 
ARGUMENT. 
l. • ' 
SP.ction 3573 of the Code of Virginia provides, ''All the 
betls•.of bays~·rivers~·cre.eli:s antl tlie.~shores of 'the.~ea :wiithln 
the: ;jnrisdictiori .of this . Commonwealth and riot: .con.v.eyed by 
s'pecial grant or compact" according to anw shalJ continue_.and 
rwmain .the property of the 'Co'mr)'l-dnwealth'!oJ_ ~irj/inia and 
may be used in conimon· by all' of the people of' tlie s.tate. '?L ~: 
. It is true that· this. section. deals in .. th~ latter: :part ~thereof 
specifically Witli the use: .thereof' for , ·taking_ and :catching 
oysters at1d other sheU fisll, subject to the.pro.visioris of Chap~ 
t~rs 127 .and 182, and that ·Chapte~ 127 deals With .fish ·al}.d 
fishing·;· Chapter", 182 'W:ith oysteris. an'd. other sheil :fish. -~-It 
clo0s not .. oeal·specifically ·with sewerage systems. · ·· · · · 
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This section of the code does hold, ho"rever, and this is the 
occasion for heretofore re~iting it, that all of the beds of 
bays, rivers, creeks and the shores of the sea within the juris-· 
diction of this Commonwealth shall con.tinue .and re·main the 
property qf the Commo'lwvealth of Vir,qinia. . 
In the case of Taylor v. C01nm,onwealth, 102 Va. 759, there 
is cited the case of McCready v. the Comm.on'wealth o.f Vir-
,qinia, rP.J?Orted in 94 U. S. 391, in which case the Supreme 
Court of the United States held "that each State 0\'lns the 
beds of all tide-waters within its jurisdiction, unless they 
have been granted away * * '* and that the ownership is that 
of . the people in their united sovereignty'', and in this case 
the court of Appeals held that the navigable \Vaters and the 
beds thereof' are the property of the State, to be controlled 
by it within its discretion for the benefit of the people of the 
State, and this case expresslv holds that Section 3573 of the 
Code of Virginia is merely declaratory of the con~mon law. 
The case of Harmpton v. Watson, 119 Va. 95, holds, "There 
is, however, a marked and well established distinction between 
the pollution of a small non-navigable stream and the pollu-
tion of a large tidal, navigable body of salt water for the 
reason that in the first case the bed of the strP.am and the 
waters are owned by the riparian owners while in the latter 
case it is well settled that the bed of a navigable tidal salt 
water and waters themselves are owned and controlled by the 
state for the use mzd benefit of all the p~tblic, subject on]y to 
navigation", and that the "one gTeat natural office of the sea 
and of all running waters is to carry off and dissipate, by 
their perpetual motion and currents, the impurities and off-
scourings of the land", and states that the City of Hampton 
had the right to use thP. waters of Hampton Creek for the 
purpose of carrying off its refuse and sewage to the sea so 
long ·as its use does not constitute a public nuisance and a~ 
such be discontinued by the legislature, which has control 
_ over the extent to which these waters may be so used. This 
casP. cites with approval the case of Swyre v. Newark, 60 N. tT. 
Eq. 361, which says: "''IndeP.d the history of sewers shows 
that from time immmnorial the rig·ht to connect them with 
navigable streams has been reg·arded as part of the jus pub-
licum * * * and whenever tidal strearns can conveniently be 
reached, they have been employed as the medium of discharge 
to the sea. Such a usc of public waters must necessarily en-
tail son1e defilement. The degree of pollution to be permitted 
is a n1a.tter over which the legislature has f1tll power and con-
trol. '' 
It will be noted in the agreP.d state of facts that no nuisance 
is aHeged or that any nuisance will result or that the owners 
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of contiguous land 'vill be injured by the raw sewage being 
emptied into the James River. This case cites with approval 
Coxe v. State, 144 N.Y. 39n, in which case the following lan-
guage was used: 
"The titlA of the state to the seacoast and the shores of 
the tidal rivers is diffP.rent from the fee simple which an in-
dividual holds to an estatP. in lands. It is not a proprietary, 
but a sovereign right and it has been frequently said that a 
trust is engrafted upon this title for the benefit of the public, 
of which the State is powerless to divest itself =li• * * Title can-
not be surrendered * • • except for some public purpose, or 
somA reasonable use, which can fairly be said to be for the 
public benefit.. · · 
''Since the State holds its tidal waters and the beds thereof 
for the benefit of all the public, we are of opinion that the 
City of Hampton had the right to use the waters of Hampton 
Creek for the purpose of carrying off its refuse and sewage 
to the sea, so long as such use does not constitute a public 
nuisance and as such be discontinued by the legislature, which 
has control over thP. extent to which these waters may be so 
used. The sea is the natural outlet for all impurities flowing 
from the land • * • One great natural officp, of the sea and 
of. all running waters is to carry off and dissipate, by their 
perpetual motion and currents, the impurities and off-scour-
i ngs of the land. '' 
Immediately to the south of the point where the cast iron 
sewP.r lines P.mpty into thP. James River and within the cor-
porate limits of the City of Newport News at 58th Street, a 
large amount of raw and untreated sewage is emptied into the 
James River. and closP. by are the Cities of Norfolk, Ports-
mouth and Hampton and the Towns of Phoebus and Kecough-
tan and other contiguous counties bordering on the James 
R.iver, all emptying their untreated sewage into the James. 
River. Immediately south is the Newport News Shipbuilding 
& Dry Dock Company with its large number of employees, and 
in fact upon the waters of the James River are ships con-
stantly afloat from which the raw sewage is· deposited in the 
.James River, and, d.espite the opinion of the trial justice, the 
Court of Appeals of Virginia, in the case of Darlin.q v. City 
of New'f)ort News, 123 Va. 14." it is held that riparian owners 
by reason of the statute and the common law have the ancient 
right to drain the harmful refuse of the land into the sea, 
which is the sewer provided therefor by natu,re. 
This is not merely the right of cities such as Hampton and 
Newport News, which as municipal corporations are under 
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municipal obligations to provide sewerage systems, and their 
rights are not in a preferred class over and above a riparian 
owner. The fact that the Old Dominion Land Company has 
no governmental duty to perform is, '"e urge, aside from the 
question. It is merely a right of a riparian owner, and as 
a private owner and riparian owner it has the same rights to 
empty its raw sewage into the James River that exist with 
municipalities. 
The case of Darl-in.q v. City of Newport News was appealed 
to the Supreme Court of the United States. It is reported 
in Supreme Court Reports, 6:3 Law Ed. 759, in which Mr. 
Justice Holmes, in delivering the opinion of the court, said: 
"The ocean hitherto has been treated as open to the discharge 
of sewers fron1 the cities upon its shores. Whatever science 
may accomplish in the future, we are not aware that it has 
yet discovered any generally accepted way of avoiding the 
practical necessity of using. the great natural purifying 
basin." 
Counsel for the Old Dominion Land Company, therefore, 
necessarily urge that the sovereignty of the James River and 
the complete jurisdiction over it, in the absence of a nuisance, 
is in the Commonwealth of Virginia, and as to the James 
River the Board of Supervisors of "'\Varwick County has no 
jurisdiction . 
. Counsel for the Old Dominion Land Company think its 
position is further strengthened by the fact that the General 
Assembly of Virginia in 1936-Acts of General Assembly of 
Virginia page 705, Section 3262 of the Code-passed an act 
which prohibited the disposal of human waste or excrements 
or to lay sewer pipes in certain 'vaters, including Lynnhaven; 
waters of Isle of Wight, Bennett's Creek in N ansemond 
County, Wallace Creek in Elizabeth City County, Back River 
and its tributaries in the Counties of Elizabeth City and York, 
and providing a penalty. This act does not mention the James 
River or its tributaries, all of which very poVtrerfully nega-
tives the rig-ht of counties and other local governments from 
passing· any laws dealing with the subject matter in navigable 
waters and upon navigable water beds. 
DELEGATION OF AUTHORITY TO PASS SUNDRY 
~1:EASURES. 
The trial justice cites Section 1544 of the Code of Virginia, 
which provides and which he quotes in the following language : 
''The councils of the several cities and towns, and the boards 
of supervisors of the several counties of the State, may adopt. 
such rules and regulations, not inconsistP.nt with the laws of 
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this State, as may be ·necessary to secure the sanitary con-
struction, alteration and inspection of plumbing and sewer 
connections and drains, and for the licensing of persons to 
do such work.'' The trial justice, ho,vever, did not quote all 
of this section, which further says : ''He (the inspector) 
shall inspect all such plumbing and sewer connections'', etc . 
. Not a word is said about the construction of the sewer or the 
drain itsP.lf. This section, in the opinion of counsel, has no 
relation whatever to the construction of sewers, but is. limited 
to plum.binp: and making sewer connections and the licensing 
of persons to do that work; much less does it have any rela-
tion or can it possibly be construed as prohibition of authority 
to construct cast iron sewer lines into the James River or 
any other tidal bodies. 
The trial justice also quotes Section 27 43, which, among 
other things provides : (a) ''To provide against and prevent 
the pollution of water in their respective counties whereby 
it is rendered dangerous to the health or lives of persons 
residing in the county." Under the agreed state of facts 
there is no allegation that any nuisance is created or that 
there is any danger to the health or lives of persons residing 
in Warwick County. 
The section further provides: (b) "That the Board of 
Supervisors shall hav~ power to adopt such measures as they 
may deem expedient to secure and promote tl1e health, safety 
and p:eneral welfare of the inhabitants of their respective 
counties not inconsistent with the general laws of the State." 
Counsel for the Old Dominion Land Company urge that any 
ordinance which prohibits the dumping of raw sewage into the 
,Tames River is wholly inconsistent with the general laws 
of this State. As has heroinbefore been set forth, the Su- · 
preme Court has held that the General Assembly of Virginia 
has full and complete control of the James River, subject only 
to navigation, and this, too, is merely declaratory of the com-
mon law. The General Assembly has from time to time. 
recognized this as a principle and although continuously 
since 1916 there have been bills introduced in the General As-
sembly pro-hibiting the dumping· of sewage· into Hampton 
Roads, they have been successively defeated. At the last 
General Assembly, there was a commission appointed to study 
the pollution matter in Hampton Roads conjunctively with 
Federal auth9rities, which commission is now in the process 
of formulating a report to the next General Assembly. 
The question. is not, as cited in the opinion of the trial jus-
tice, the passage of an ordinance in whic,h they are exercising 
discretionary powers that are consistent with the general 
laws of this State. CounsPl respectfully cite the following 
Old Dominion Laud Compa~y v. County of Warwick. 7 
authorities as to the grant or delegation of power tq a munici-
pality: · 
2nd McQuillan on Municipal Corporations, page 1572: 
''Where the power to enact the particular ordinance is 
specifically conferred on the municipality, the question 
whether it is reasonable can no more be raised so as to affect 
its validity than could the same objective be raised against 
the statute so as to affect its validity. The power of the court 
to delare an ordinance unreasonable and therefore void is 
practically restricted to cases in which the legislature has 
enacted nothing on the subject matter of the ordinance and, 
consequently, two cas'es in which the ordinance was passed un-
der the supposed incidental power of the corporation merely." 
Page 1575: 
"For in every power given to a municipal corporation to 
pass by-laws or ordinances there is an implied restriction that 
the by-laws or ordinances will be rP.asonable, consistent with 
the _qeneral law and policy of the state, uniform in their op-
eration, etc. ' ' 
McQuillan on Municipal Ordinances, page 22, Section 16: 
''Ordinances must not be inconsistent with the statutes or 
general laws of the state for if they are they will be null and 
void unless they emanate by virtue of express grant of the 
state.'' Many cases cited. 
Page 26, Section 18: 
".A. municipal corporation cannot, without special au-
thority, prohibit what the policy of a general statute of the 
state permits. Thus, under a general g-rant of power a munici-
pal corporation cannot adopt ordinances which infringe the 
spirit or are repug·nant to the policy of the state as declared 
in its legislation.'' .Authorities cited. 
''The rule has often been declared that ordinances must 
be in harmony with the principles of the common law in force 
in the state. ThiR principle is copiously illustrated in cases 
relating to nuisances. The rule is uniformly adhered to that 
a municipal corporation cannot arbitrarily declare that to be 
a nuisance without proof which is not so in fact or recognized 
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as such by the general principles of the common law or by 
statute." 
Penn. R. 'Co. v. Jersey C·ity~ 49 L. R. A. (N. S.) 715: 
- ' t" / . ., ' • • - ~ , 
The d~fend~nt .was authorized by the legislature to use . -
engines in ca.arrying on its business and- that c·annot be done 
without the consumption of fuel and the consequent emissi~n 
of smoke, which, at times, n1ust be dense. The city passed a 
penal ordinance forbiddin~ the railway company from .per-
mittin~ dense smoke containing soot or other substance in 
such quantity as to cause injury to health or damage to prop .. 
erty within the city .. limits, to emanate from the smokestack . 
. · The ordinance was ·held void since it was in conflict .with. 
the permission given by the state law and the express ·power 
to override the state law was not delegated to the city. 
2nd Dillon, 'Section 601 : 
' I 
''MUST BE CONSISTENT WITH PUBLIC LEGISLA~ 
TIVE POLICY.-
"The rule that a municipal corporation can pass no ·or-
dinance which conflicts with its charter or any general statute 
in fo.rce and applicable to the corporation has been before 
stated. Not only so, but it cannot in virtue of its incidental 
power pass by-la'\_Vs or under any general grant of that au-
thority adopt by-laws which infringe the spirit or are re-
pug·nant to the policy of the state as declared in its valid 
legislation.'' 
2nd McQuillan, Section 685, last edition: 
, ''Ordinances must harmonize with the public policy and· 
Qommon law of state. A municipal corporation cannot, with-
out special authority, prohibit what the policy of a general 
statute permits. Nor, on the other hand, can an ordinance 
permit that which the state's policy forbids. Consequently, 
under a general grant of power, a municipal corporation can-
not adopt ordinances 'which infringe the spirit, or are re-
pugnant to the policy, of the state as declared in its legisla-
tjon.' It thus follows that if the state has expressed through 
legislation a public policy with reference to a subject, a 
1[1Unicipality cannot ordain in respect to that subject to an 
effect contrary to; or in qualification" of the public policy so 
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established, 'unless there is a specific, positive, lawful grant 
of power by the state to the municipality to ordain other-
wise; in which event the specific, positive, lawful grant is 
from thP. same source of authority that may and has been 
expressed through legislation the policy of· the state.' The 
public policy of the state is fo~tnd in its constitution and 
statutes, and, when they are silent, in its judicial decisions 
and the constant practice of its public officials. However, 
it is the policy in some states to permit its municipalities to 
exercise discretion in passing ordinances differing in tei·ms 
and limits from statutes, so long as those limits are not 
broader than, and in conflict with, statutory provisions, e. g., 
an ordinance fixing a standard for milk sold or offered for 
sale. 
"As the municipal corporation cannot legislate regarding 
any subject matter unless so authorized by the state, so is 
the corporation powerless to extend or widen the scope of its 
powers and, by the arbitrary and unauthorized definition of 
words or terms, include more than was intended by the legis-
lature. ThP.refore, if a farmer who sells the products of his 
farm along the street of a city is not a peddler or a hawker 
within the meaning of the statute on the subject, th~ city or 
town cannot by ordinance definition make him one. 
''The doctrine that ordinances must be in harmonv with the 
principles of the C0'11'l/11ton lau; i11. force in the state, is .. copiously 
illustrated in nuisance cases. The rule is uniformly adhered 
to that a municipal corporation cannot arbitrarily declare that 
to be a nuisance without proof, which is not so in fact, or recog-
nized as such by the general principles of the common law or 
by statute.'~ 
Section 708, ibid: 
''Furthermore, whatever the grant of powers in terms, 
ordinances must not be inconsistent with the laws of the na-
tion or state, or in contravention of the declared policy of the 
state as found in its statutes, common law and equity, judicial 
decisions and governmental practices. When the validity of 
an ordinance is questioned on the ground of want of power 
to enact it, there is no preszt'lnption i,n .favor of its validity. 
On thP other hand, it must appear that the power to pass 
existed before the ordinance can be sustained as a valid law." 
Section 2743, or at least those subdivisions relied upon by 
1\Ir. Hog·g, were first adopted by the revisers in tl1e Code of 
1919 and are in the same precise language. It will be noted 
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that this act was in existence during all the time the state 
was passing acts to enable certain counties to prohibit the 
pollution of tidal watP.rs. See 2nd ~IcQuillan, •Section 683, 
which states that ordinances inconsistent ·with the statutes 
and general laws of the state are void. See Collins v. Hatch, 
lR Ohio 523, 51 Am. Dec. 465; see also 43 C. J., p. 205, Sec-
tion 203. Under a general grant of authority a municipal 
corporation cannot adopt ordinanceR which infringe the spirit 
or are repugnant to the policy of the state as declared in its 
legislation. Citing Phillips v. Denver, 41 A. S. R. 230, and 
page 214 where many cases are cited. 
In the case of J(irkhant v. Russell, 76 Va. 962, the Court of 
Appeals of Virginia said: ''In this country the courts have 
often affirmed the general incidental power of municipal cor-
porations to make ordi'llances, but haye always declared that 
ordinances passed in virtue of the hnplied power must be 
reasonably consonant with the general powers and purposes 
of the corporation and not inconsistent with the laws or policy 
of the state.'' 
No better statement of the law is needed than that made 
by the late Justice Epes i'll the Co1wmonwealth v. Newport 
News, 158 Va. 521, at page 554, wherein he quotes with ap-
proval the following: . 
'' 'Indeed the history of sewers shows that fro.m time im-
memorial the right to connect them with navigable streams 
has be~n regarded as part of the .ius pltblicunt; * * * and when-
ever tidal streams can conveniently be reached, they have 
been employed as the n1edilm1 of discharge to the sea. Such 
a use of public waters must necessarily entail some defilement. 
The deg'l'ee of pollution to be permitted is a matter over 
which the legislature has full power and control.' '' 
And then continues : 
''Under the common law and by the authority and suffer-
ance, express or implied, of the General Assembly, the cities, 
towns and communities on liampton Roads and its estuaries 
have been exercising· the privilege of discharging raw sew-
age into these waters from the earliest days of the Com-
monwealth, and long before chemical treatment of sewage 
was known of as a practical operation. Hampton v. Watson, 
119 Va. 95, 89 S. E. 81, L. R. A. 1916F, 189; Darling v. New-
port News, 123 Va. 14, 96 S. E. 307, 3 A. L. R. 7 48; Darling 
v. Newport Ne'Ws, 249 U. S. 540, 39 S. Ct. 371, 63 L. Ed. 
763. ,, 
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The court further said: 
"By Acts 1914, page 528, Chapter 307 (Section 3290,. Code 
Va. 1919), it had prohibited the discharge of sewage .into 
Lynnhaven River 1n order to protect the shellfish therein 
from pollution; and by Acts 1930, page 327, it prohibited the 
discharge of sewage into Chuckatuck creek, Urbanna creek, 
Bennett creek, Carter's creek and Milford Haven; but it has 
not enacted any similar legislation with reference to any of 
the waters which the bill in this case charges are polluted 
by the sewage discharged by Newport News.'' 
And then proceeds : 
''Our conclusion is that the General Assembly has the 
power to authorize, permit or suffer sewage to be discharged 
into Hampton Roads and its estuaries, and to subject the dis-
charge of sewage into these waters to no restrictions relative 
to its injury to fishery therein, o:t; to such restrictions as it 
l!lay deem proper; that it has authorized and permitted the 
City of Newport News to discharge the raw, untreated sew-
age into these waters; and that to what extent these waters 
may be used for the purpose of sewage disposal, and to what 
extent they shall be devoted to purposes of fishery, and the 
restrictions and limitations tq be placed on these several uses 
are questions committed by the Constitution to the discretion 
of the legislature free from the control or interference of 
either the executive or judicial department of the govern-
ment. · 
''It, therefore, follows that the court did not err in sustain-
. ing the demurrer and dismissing the bill.'' 
In Darling v. City of Newport News, 123 Va., p. 14, it is 
said: 
·"That the right claimed by the city (to extend its se,vers 
into James River) clearly existed before the enactment of 
the oyster law cannot be doubted and the legislature cannot 
be presumed to have intended to destroy this ancient and un-
doubted public right in the absence of a clear and explicit 
statute indicating such purpose.'' 
The term ''Public policy'' has been said to mean the law 
of the state as found declared in its constitution, its statu-
tory enactments and its judicial records. This statement is 
found in 50 C. J., p. 858, where many cases are cited. 
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DISCUSSION OF TI-IE WAR·R~T. 
The warrant contains two counts. The second count 
charges a violation of an ordinance adopted March 6th, 1936. 
This ordinance provides that flush water closets ''shall not 
be allowed to discharg·e on the ground or into sn1all streams, 
ditches or creeks''. There was no prohibition to discharge 
the sewage into the James l-tiver; hence there was no viola-
tion of this ordinance under this count. 
The first count, however, charges a violation of an or-
dinance prohibiting the use of a sewer system without the 
approval of the health officer of the county. This count in-
volves the sole question; namely, whether the Board of Super-
visors of vVarwick County have usurped the power of the 
General Assembly and extended the prohibition fixed by the 
General Assembly to include the James River and other tidal 
bodies, and whether the inhabitants of Warwick County may 
discharge sewage into" the James River until prohibited by 
Act of the General Assembly. 
We have already discussed two phases of this matter; first, 
that the Commonwealth of 'Tirginia is the sovereign owner 
and alone can exercise full and uncontrolled jurisdiction over 
the James River; and, second, that it can do so unless it 
has granted specific authority to the board of supervisors of 
adjacent counties to pass ordinances such as the ordinance 
in question. . 
We now desire to direct the attention of the court to the 
fact that the ordinance of March 6th, 1936, as amended by 
the ordi·nance of October 6th, 1936, undertakes to delegate 
unlimited power to the sanitary officer to approve or eli sap-. 
prove plans and specifications for a sewer system. 
DELEGATION OF AUTHORITY INVALID. 
Counsel for the Old Dominion Land Company contend that 
the ordinance of March 6th, 1936, and the further ordinance 
prohibiting the emptying- of sewage into the James River or 
any of its tributaries is in itself invalid. It attempts to dele-
gate to the sanitary or health officer sole, absolute, arbitrary 
and uncontrolled discretion in the location, character, quality 
and costs of sewers that may be located in the county. There 
is no standard laid down for the guidance of citizens or of 
the health officer. 
Counsel for the ~Old Dominion Land Company confidently 
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assert that such unlimited power cannot be legally delegated 
to any of,ficer. The only proyisions in the ordinance as to 
sewers to be installed is that they shall not discharge into 
the James River, and "must be approved by the health of-
ficer or.sanitation officer for Warwick County". 
In M'Crowell v. City of Bristol, 89 Va. 652, the rule is laid 
down in conformity with the best textwriters and with the 
decisions of other states. 
In that case the City of Bristol was about to grade and 
. install sidewalks on its main street. It passed a resolution 
that the work had to be done ''under the direction and super-
vision of the street committee''. This was the only provision 
in the ordinances as to the charactP.r or cost of. the paving to 
be installed. Concerning this, the court said at page 658 : 
"But, notwithstanding all this, it is clear, beyond all ques-
tion, that, whether viewed singly or together, there is not 
to be found the slightest manifestation of any purpose on the 
part of the city council to prescribe the width of the side-
walk in question, or of any sidewalk on Main Street in said 
city, or elsewhere, or even to restrict the cost and expense 
to be borne by the abutting owners, respectively, to sidewalks, 
or to sidewalks and gutters, as proyided by the city char-
ter." 
And further at page 663 : 
"The assessment in question is clearly invalid in that the 
city council, instead of first prescribing the width of the side-
walk in question, as provided by the 24th section of the city 
charter, delegated, or rather left, the whole matter to the city 
engineer and street committee, and in doing so transcended 
the power and authority. conferred by the city charter, whiclt 
unauthorized assumption of authority rendered the action of 
said council, and all acts done in pursuance thereof, illegal 
and void.'' 
Mter citing a number of authorities it quotes as follows, 
at page 668: 
'' 'The principle is a plain one,' says Judge Dillon, 'that 
the public powers or trusts devolved by law or charter upon 
the council or governing body, to be exercised by it when and 
in such manner as it shall judge best, cannot be delegated to 
others. This principle, its scope and limitations, is best shown 
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bv examples of its application to actual cases. Thus, where, 
bv charter or .statute, local improvements, to be assessed upon 
the adjacent property owners, are to be constructed in ''such 
manner as the common council shall prescribe by ordinance'', 
. it is not competent for the council to pass an ordinance dele-
gating or leaving to any officer or committee of the corpora-
tion the power to detern1ine the mode, manner, or plan of 
the improvement. Such an ordinance is void, since powers 
of this kind must * * * be exercised in strict conformity with 
the charter or incorporating act.' 1 Dil. 1\iun. Corp., Par. 
96. And in a note the author cites numerous authorities in 
support of the text; and, among· other things, says that where 
the charter gave the city power to require streets to be paved, 
'in cases where the city council shall deem it necessary', it 
could not, by ordinance, make the mayor the judge of the 
necessity for paving. 'So, where the city charter gives the 
city council power to construct sewers of such ''dimensions 
as may be prescribed by ordinance",. the council cannot, by 
ordinance, require sewers to be constructed of such dimen-
sions as may be deemed requisite by the city engineer'~it­
ing St. Louis v. Cle1nens, 43 1\io. 395, and other cases.'' 
In 1st 1\fcQuillan 1\fun. Corp., p. 849, it is said: 
''So the power conferred by charter upon the council to 
erect lamps and to provide for lighting the city and to cre-
ate, alter and extend lamp districts cannot be delegated to a 
committee of the council so that the determination of the coun-
cil may be final either as to erecting· new lamps or discon-
tinuing those already established.'' 
The case of Lowry v. Lexnngton (I{y.), 75 S. W. 202, is 
cited as an authority in support of that rule as follows: 
"Po,ver of council to construct sewer cannot be delegated 
to the sanitary engineer.'' 
And, again, in Neill v. Gates (1\fo.), 54 S. W. 460, in relation 
to sewers, the court said : 
''While the city (Kansas City), by virtue of the legislative 
IJowers conferred upon it by the city charter, has the power 
and authority to establish sewers in the city and to provide 
plans and means for their construction, the city could not 
delegate such powers, they being legislative and implying 
judgment and discretion, to any person or persons by contract 
or otherwise.,, 
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For reasons hereinbefore set forth, counsel for the Old 
Dominion Land Company earnestly and respectfully submit 
that the Board of Supervisors of Warwick County are with-
out au~hority to prohibit the disposal of raw sewage in War-
wick County into the James River; provided such disposal 
does not in any way create a nuisance. 
It is respectfully submitted that the judgment of the Cir-
cuit Court of Warwick County should be reversed and final 
judgment entered for the defendant, and that therefore a writ 
of error be granted your petitioner. 
Respectfully submitted, 
OLD DOMINION LAND COMPANY. 
By LETT, MURRAY & FORD, 
Attorneys for Petitioner. 
We, Philip W. Murray and R. M. Lett, Attorneys, practising 
in the Supreme Court of Appeals of Virginia, do hereby cer-
tify that, in our opinion, it is proper that the judgment com-
plained of in the foregoing petition should be reviewed by 
the Supreme Court of Appeals of Virginia. 
PHILI.P W. MURRAY, 
R. M. LETT. 
Copy of this petition was delivered to Conway Sheild, Com-
monwealth's Attorney for the County of Warwick, Virginia, 
on the 20th day of January, 1938. 
LETT, MURRAY & FORD, 
By PHILIP W. MURRAY. 
Received January 20, 1938. 
M. B. WATTS. 
March 3, 1938. Writ of error awarded by the Court. Bond 
$300. 
M.B.W. 
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RECORD 
STATE OF VIRGINIA, 
Cou·nty of Warwick, to-wit: 
To the Sheriff or any police officer or constable of the said 
County: 
vVhereas, J. C. Morris, Sanitation Officer of said :County, 
has this day made complaint and information on oath before 
me, W. E. Hogg, Trial Justice of the said county, that the 
Old Dominion Land Company, a corporation created and ex-
isting under the laws of the State of Virginia, 'vi thin one (1) 
year next prior to the issuance ~f this warrant, did unlaw-
fully install or cause to be installed in a subdivision or de-
velopment in said county of W a.rwick flush type wa.ter closets 
to be used by the inhabitants of said subdivision or develop-
ment, which were not connected with a sewer system or septic 
tank system approved by the health officer or the sanitation 
officer of said county; against the ordinance of the Board 
of Supervisors of Warwick County in such cases made arid 
provided. , 
That the said Old Dominion Land Company within one (1) 
year next prior to the issuance of this warrant did unlaw-
fully neglect, fail and refuse to comply with the provisions 
of the ordinance of the Board of Supervisors of Warwick 
County adopted at a meeting of said Board held on the 5th 
day of :JYfarch, 1936, in that the said Old Dominion Land Com-
pany did install or cause to be installed in certain houses 
in a subdivision or development in said county flush type 
water closets, which water closets have not been connected 
to a sewer system or septic tank system approved by the 
health officer or sanitation officer of said county. 
These are, therefore, to command you, in the name of the 
Commonwealth, to summon said Old Dominion Land Com-
pany to appear before the Trial ,Justice of Warwick County 
at Denbigh on the 23rd clay of lVIarch, 1937, to answer the 
said co~plaint. and to be further dealt with according to law. 
Given under my hand the 20th day of February, 1937. 
page 2 ~ W. E. HOGG, 
Trial Justice. 
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No. 185. 
County ·of Warwick 
v. 
Old Dominion Land Co. 
' Not finding J. M. Dozier at his usual place of abode in 
Warwick I executed this the 23rd day of Feb. 1937 by deliv-
ering a true copy of the within notice to J. M. Dozier, Jr., a 
member of his family over the age of 16 yrs and explained 
the purport thereof to him. 
R. B. CURTIS, Sheriff. 
Upon a hearing of the within charge I :find the accused 
guilty and fix its punishment at a fine of $10.00 and costs. 
4/13/37. 
W. E. H-OGG, T. J. 
Warrant 1.00 





Appealed to Circuit Court 4/13/37. 
W. E. HOGG, T. J. 
A jury being waived and the whole matter of law and fact 
being submitted to the Court without a jury. The Court after 
hearing evidence (submitted as an agreed statement of the 
facts)· and argument of counsel finds the accused guilty & 
fixes its punishment at a fine of $1.00. 
FRANK ARMISTEAD, Judge. 
, . 
July 21/37. 
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Virginia: 
In the Trial Justice Court of Warwick County. 
County of vVarwick 
v. 
Old Dominion Land Company. 
The warrant contains hvo counts. The :first charges that 
the Old Dominion Land Company, a corporation, within one 
year ne;xt prior to to issuance of the warrant February 20, 
1937, did unlawfully in~tall or cause to be installed in a sub-
division 01 .. development in Warwick County flush type water 
closets to be used by the i'nhabitants r of said subdivision de-
velopment, which ·were not connected with. a sewer system 
or septic tank system approved by the health officer or sani-
tation officer of said county; against the ordinance of the 
Board of Supervisors of sf!id county. . 
The second count charges that defenda~t within one year 
next prior to issuance of the warrant February 20; 1937, did 
unlawfully neglect, fail and refuse to comply with the pro-
visions of the ordinance of tlie Board of Supervisors of War-
wick County adopted ~1arch 5, 1936, in that the defendant 
did install or cause to be installed in certain houses in a sub-
division or development in said cou•nty flush type water 
closets, which water closets have not been connected to a 
sewer system ·or septic tank system approved by the -health 
officer or sanitation officer of said county. · 
There was an ordinance adopted by the Board of Super-
visors of Warwick County on the 5th day ofMarch, 1936, en-. 
titled: 
''An ordinance to prevent the pollution of water, to pro-
tect health and to regulate the disposal of human 
page 4 ~ wastes and excrements in the County of Warwick; 
Virg·inia, prescribing certain types and location of 
sanitary closets or privies, and size, drainage field and loca-
tion of septic tanks, and for controlling the construction of 
sewer systems and disposal plants, and providing a punish-
ment for failure to comply with said ordinance.'' · 
Section 3 of the ordinance provided : ''Any person, firm, 
or corporation shall, before starting any new subdivision, de-
velopment, or any subdivision in the process of developino· 
shall furnish in triplicate, plans and specifications, of th~ 
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sewer system or type of sewerage disposal to be used in the 
locality of human habitation. These plans and specification~ 
must be approved by the I-Iealth .Officer or Sanitation Officer 
of Warwick County." · 
It is provided in Section 6 of the ordinance that, ''.A satis-
f&ctory flush type of water closet may be used if connected 
with an approved sewer system or an approved septic tank 
system, provided this meets with the approval of the Health 
Officer of the Sanitation Officer of Warwick County''. 
Section 11 of the ordinance provides : ''It shall be unlaw-
ful for any ·person, firm, or corporation to neglect, fail or re-
fuse to comply with the provisions of this ordinance.'' 
Section 12 of the ordinance provides the penalty of a fine 
of not exceeding $50.00 for violation of the provisions of the 
ordinance. 
The Old Dominion Land Company owns a tract of land lying 
and being in Newport District in W arwicli County, North of 
and adjacent to the City of 1N ewport .News, a part of which 
tract of land has been subdivided into lots and some 15 or 
20 dwelling houses have been built in said subdivision-some · · 
of them before the adoption of the above-mentioned or-
dinance. Those built ·before the adoption of said 
page 5 ~ ordinance have toilets or water closets connected to 
the ~ewer system of the City of Newport ·News, and 
the sewer line of said city system to which these buildings are 
connected empties in the James River at 58th Street. 
There are i2 .dweelings b~ilt in said subdivision since the 
adoption of said ordinance and these buildings have beeri 
connected to a sewer line, the greater part of which was ·laid 
by. the United States Gover'llment during the World War. 
There is a large septic tank in this sewer line, which is not 
;now in a workable condition, and the sewer line. is by-passed 
around this septic tank so that raw sewerage going into this 
sewer line is emptied into James River in Warwick County. 
This septic tank and se,ver line built by the United States 
Government served Camp Hill, in 'vhich camp several thou-
·sand persons were stationed at a time. .All that is necessary 
to put the tank in working condition· is to clean out the tank 
and put a new top on it, and this can be done at a small cost-
estimated by the Warwick County sanitation officer to be from 
$250.00 to $300.00. 
Application was made by the Old Dominion Land Company 
to the sanitation officer of Warwick County for approval of 
the above-mentioned sewer line, by-passed around said septic 
tank, but said sewer line was not approved; and, notwith-
standing said sewer line was disapproved the said 12 dwelling 
houses were connected to it. 
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It is contended on behalf of the defendant that the above-
mentioned ordinance is invalid because it attempts to prohibit 
the emptjring of raw sewerag.e in James River; and Code, Sec-
tions ·3573 and 27 43 and the following cases : T~ylor 's Case, 
102 Va. 759, 875; Hampton v. 1Vatson, 119 Va. 95, 89 S. E. 
81; Darli1~g v. Newport News, 123 Va. 14, 96 S. E. 307; and 
Co1nmonwealth v. Newport News, 158 Va. 521, 164 S. E. 689, 
are relied upon. 
Section 3575 of the Code provides : ''All the beds 
page 6 ~ of bays, rivers, creeks, and the shores of the sea 
· within the jurisdiction of this Commonwealth, and 
not conveyed by special grant or compact according to law, 
shall continue and remain the property of the Comn1onwealth 
of Virginia, and may be used as a common by all the people 
of the State for the purpose of fishing· and fowling, and of 
taking and catching oysters and other shellfish, subject to the 
provisions of chapters one hundred and twenty-seven, one 
hundred and twenty-eight and one hundred and thirty, and 
any future laws that may be passed by the General Assem-
bly; and no grant shall hereafter be issued by the Register 
of the Land Office to pass any estate or interest of the Com-
monwealth in any natural oyster bed, rock, or shoal, whether 
the said bed, rock, or shoal shall ebb bare or not." 
Chapter 127 deals with the fish and :fishing, chapter.128. 
deals with oysters and other shellfish, and chapter 130 deals 
with game, inland fishing and dogs. Neither of these- chap-
ters seem to deal with sewerage, and certainly have no bear-
ing upon the sewer system or septic tank system provided 
for in the ordinance under consideration. 
In Taylor's Case, 102 Va. 759, the question presented was one 
of ownership of the soil in York River underlying the waters 
of the river. The court held that the title to the bed of 
the river was in the Commonwealth as trustee for the use 
and benefit of all the citizens of the State subject to the para-
mount right of navig·ation. No question of sewerage or sewer , 
systems was involved. 
In Hampton v. W a.tson, 119 Va. 95, the question was the 
right of the City of Hampton to empty sewerage from the 
city into Hampton Creek as against the right of Watson to 
hold a part of the bottom of Hampton Creek, leased by him 
for oyster planting purposes, free from pollution caused by 
the emptying of sewerage from the city into the 
page 7 ~ creek~ The court held that the creek is an arm of 
the sea; that the bottom of this creek belonged to 
the Commonwealth for the use and benefit of its citizens· that 
:'One great natural o~fi~ of the sea a_nd of all running .;aters 
1s to carry off and dissipate, by the1r perpetual mot~on and 
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currents, the impurities and off scouring of the land''; and 
that ''The State guards the health of its people for the benefit 
and protection of the public at large and under present sani-
tary standards, sewerage systems for all thickly settled com-
munities have become a.n imperative necessity, a public right, 
which is superior to the leasing by the State of a few acres 
of oyster land, within the corporate limits of a city, to an in-
dividual at one dollar per acre per annum". 
In Darling v. Newport News, 123 Va. 14, the question was 
whether Darling, a lessee from the State of Virginia of oys-
ter planting g-round in Hampton Roads, could enjoin the City 
of Newport ;News from discharging· sewerage in the Hamp-
ton Roads, whieh sewerage polluted the waters flowing over 
Darling's oyster beds. The court held that the bottoms of 
navigable waters and the 'vaters belong to the State for the 
use and benefit of the public subject only to navigation; that 
it is for the State to say through the legislative branch of 
the government how much pollution it 'vill permit to be 
emptied i'nto and upon its tidal waters, so long as the owners 
of the land between low water and high water marks are not 
injured; that the city had the right to empty its se,verage into 
Hampton Roads unless the legislature had provided other-
wise; and that Darling·, under the oyster laws, did not have 
a fee shnple title to the bottom in Hampton Roads, but only 
the exclusive right to plant and propagate oysters on the bot-
tonls rented by him., and therefore, an injunction should not 
be g-ranted. .. 
In C omtnonwealth v. Newport News, 158 Va. 521, 164 S. E. 
689, the Commission of Fisheries sought to enjoin 
page 8 ~ the City of ,Newport ·News from discharg~ng raw or 
untreated sewerage into Hampton Roads because 
the sewerag·e polluted the waters of Hampton Roads and 
practically destroyed the use of the bottoms in the polluted 
area for oyster planting purposes. Thus the question pre-
sented was one of sewerage and fishery. It was held that the 
right of fishery is jus privat~11m and the right of sewerage dis-
posal is .ius publicU'm. In the opinion it is said: ''The use 
of tidal waters for discharge into them of sewerage is a public 
use.'' 
Reference is made in the opinion to Acts '1930, c. 148, p. 
357, to an act authorizing· the City of Newport News to issue 
bonds for making improvements in its ~ewerage disposal sys-
tem; and it was said: "This aet clearly recognizes the right 
of the City to cO'n.tinue to discharge its sewerage into Hamp-
ton Roads and in so doing to do either of two things: (1) 
Construct a sewerage line that will discharge into the RoadS 
proper, or (2) erect a sewerage disposal plant to treat the 
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sewerao-e before discharging it into Salters Creek to flow 
thence into the Roads. In the light of the former decisions 
of this Court, the long-continued and then existing practice 
of N e"\V})ort News and of the other cities, towns, and com-
munitie·s along Hampton Roads to discharge their sewerage 
untreated into its waters, and the fact that neither this act 
nor any other either expressly or impliedly requires that sew-
erage shall be treated before being discharged into these 
waters, the Act of 1930 must be construed as authorizing New-
port News to discharge its sewerage into the Roads un-
treated. 
''Our conclusion is that the General Assembly has the 
power to authorize, permit, or suffer sewerage to be dis-
charged into Hampton Roads and its estuaries, and to sub-
ject the discharge of sewerage into these waters to no re-
strictions relative to its injury to fishery therein, or to such 
restrictions as it may deem proper; that it has authorized 
and permitted the City of Newport News to dis-
page 9 ~ charge the raw untreated sewerage into these 
waters; and that to what extent these waters may 
be used for the purpose of sewerage disposal, and to what 
extent they shall be devoted to purposes of fishery, and the 
restrictions and limitations to be placed on these several uses 
are questions committed by the Constitution to the discre-
tion of the Legislature free from the control or interference 
of either the executive or judicial department of the govern-
ment.'' Injunction denied. 
No question of the validity of a legislative enactment deal-
ing with sewer or septic tank systems was raised in either of 
the cases above eited, nor have I found a case involving the 
same. So far as I am now advised the question involved in 
this case is an undecided question in Virginia. 
The cities of Hampton and Newport News are municipal 
corporations and in providing the sewer systems complained 
of in the above cited cases they were acting in their govern-
mental capacity and performing a governmental duty owing 
to their citizens. The Old Dominion Land Company is a pri-
vate business corporation and has no governmental duty to 
perform in providing a sewer system for the 12 dwelling 
houses above mentioned. 
It will be noted that the court said in Commonwealth v. 
Newport News, supra, that the General Assembly has au-
thorized and permitted the city to discharge raw untreated 
sewerage into Hampton Roads and its estuaries ; and that 
the regulation of the rig·ht to discharge sewerage and the 
right of fishery in these tidal waters is committed by the Con-
stitution to the Legislature free from the control or inter-
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ference of either the executiv:e or judicial department of the 
goveroment. 
We find that Section 65 of the Constitution provides: ''The 
general assembly may, by general laws, confer upon the 
boards of supervisors of counties, and the councils of cities 
and towns, such powers of local and special legislation as it 
may, from time to time, deem expedient, not inconsistent with 
the limitations contained in this Constitution.'' 
page 10 ~ We find nothing in the Constitution inconsistent 
with the Legislature authorizrng by general law 
the boards of supervisors to adopt ordinances regulating sew-
erage disposal systems in their respective counties. 
Section 1544 of the Code provides : ''The councils of the 
several cities and towns, and the boards of supervisors of 
the several counties of the State, may adopt such rules and 
regulations, not inconsistent with the laws of this State, as 
may be necessary to secure the sanitary construction, altera-
tion and inspection of plumbing and sewer connections and 
drains, and for the licensing· of persons to do such work,'' 
etc. 
Section 2743 of the Code, so far as applicable to this case, 
provides: "In addition to the powers conferred by other 
statutes, the boa1'd of supervisors of every county shall have 
power:-
"·To adopt the necessary regulations to prevent the spread 
of contagious diseases an1ong persons or animals; 
''To provide against and prevent the pollution of water 
in their respective counties whereby it is rendered danger-
ous to the health or lives of persons residing in the county; 
''To adopt such measures as they may deem expedient to 
secure and promote the health, safety, and general welfare 
of the inhabitants of their respective counties not inconsist-
ent with the general laws of this State.'' 
In Polglasie's Case, 114 Va. 850, the validity of an ordinance 
adopted by the Board of Supervisors of Spotsylvania County 
prescribing the size load to be hauled over the permanent 
roads of the county by lumber, wood and tie haulers, and the 
weight to be hauled over said roads by others, was attacked. 
The court said: "The principles of law applicable when the 
courts are called upon to consider the validity of a regulation 
prescribed by a board of supervisors of a county, 
page 11 ~ in a resolution adopted for the protection of the 
roads within their control and supervision, are the 
same as those applicable in passing upon a municipal or-
dinance having in view the protection of the streets and high-
ways of the municipality. 'The General Assembly is a co-
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ordinate branch of the state government, and so is the law-
making power of municipal corporations within the pr~scribed 
limits. It is no more competent for the judiciary to inter .. 
fere with the legislative act of the one than the other. Where, 
therefore, muncipal corporations or their officers are acting 
within well recognized powers, or exercising discretionary 
power, the courts are wholly unwarranted in interfering un-
less fraud is shown, or the power or discretion is being· mani-
festly abused to the oppression of the citizen.'' See, also, 
Repass v. Town of Richlands, ...... Va ....... , 178 S. E. 3. 
It is not contended, nor does it appear, that the Warwick 
County ordinance is susceptible to attack on the ground of 
fraud. Therefore, it seems that the real question in this case 
is whether the Board of Supervisors, in adopting the said 
ordinance, manifestly abused its power or exercised it to the 
oppression of the owners of land in Warwick County adjacent 
to the James River and other tidal streams. 
When the ordinance is read in connection with Section 65 
of the Constitution and Sections 1544 and 27 43 of the Code; 
and when it is remembered that the sewer system in ques-
tion including the septic tank that is now by-passed was ade-
quate for the disposal of the sewerage of Camp Hill during 
the World War, and with the expenditure of a small sum of 
money to clean out the tank and put a new top on it, the 
system will be adequate for the disposal of the sewerage from 
several thousand people; that other tracts of land along and 
adjacent to the James River either have been or are being 
subdivided or developed for human habitation and the .pro-
prietors of those subdivisions have been required 
page 12 } to, and they ha'!e complied with the provisions 
of said ordinance, it does not appear that the Board 
of Superv,i.sors of Warwick County has manifestly abused it.s 
power or exercised it to the oppression of the citizen: 
It is, therefore, concluded that the said ordinance is valid; 
and the defendant having neglected, failed and refused to 
comply \vith its provisions, as alleged in the warrant, it is 
subject to a fine as provided iu said ordinance. Accordinglv, 
the defendant is found guilty as charged in the warrant, blit 
inasmuch as the primary question to be settled in this case is 
the validity of the ordinance, the punishment is fixed at a 
fine of Ten Dollars ( $10.00) and costs amounting to Four and 
25/100 Dollars ($4.25). Total fine and costs Fourteen and 
25/100 Dollars ($14.25). · 
April 13, 1937. 
W. E. HOGG, 
Trial Justice. 
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In the Circuit Court for the County of Warwick, Virginia. 
County of Warwick 
v. 
Old Dominion Land Company. 
AGREED STATE,~IE.NT OF FACTS. 
The Old Dominion Land Company, a Virginia corporation, 
is owner and proprietor of a large tract of land north of the 
corporate limits of the City of Newport News, lying between 
the James River on the west and the State Highway known 
as Route 60 on the east and extending from the north cor-
porate limits of the City of !Newport News to Hilton Village, 
a distance of approximately a n1ile and a half. 
page 13 ~ This company has been owner of the land for fifty 
years or more. It has from time to time developed 
portions thereof into subdivisions. It began a development 
in 1926 of a subdivision immediately north of 64th Street and 
extendin~ midway between 67 and 68th Streets from the 
.,James R1ver to Virginia Avenue. This subdivision has been 
sold out and has been largely built upon. The sewer system 
accommodating this subdivision empties into the sewer line 
of the City of Newport .News at its corporate limits and is 
carried throug·h the city sewer line to 58th Street within the 
corporate lin1its of the City of Newport News and empties 
its untreated or raw sewage into the James River. 
A second subdivision of the Land Company lies immedi-
ately north of the first subdivision referred to and this was 
put ·upon the market in 1930. During the World War the par-
cel of land of which the second subdivision is a part was 
leased to the United States Army. The army constructed 
a sewer system of its own for the use of the camp and also 
constructed a septic tank and also a by-pass thereof made of 
cast iron which empties into the James Ri¥er. Mter the 
army had vacated the land, the tank was no longer needed 
and the by-pass has been in use since 1930. 
Since 1930, seven dwelling· houses haye been constructed 
on the second subdivision and these have their sewer lines 
connected with the sewer system which, as stated, empties 
into the James R.iver through a cast iron pipe by-passing the 
tank. In the late part of 1936, the Old Dominion Land Com-
pany started the construction of twelve other dwelling houses 
upon the said second subdivision. 
On March 5th, 1936, the Board of Supervisors of Warwick 
County passed an ordinance, the third section of which reads 
as follows: 
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''SECTION 3. Any person, firm or corporation shall, be- . 
fore starting any new subdivision, de'?:elopment, or any sub-
division in the process of developing, shall furnish 
page 14 }- in triplicate, plans and specifications, of the sewer 
system or type of sewerage disposal to be used 
in the locality of human habitation. These plans and specifi-
cations must be approved by the Health Officer or Sanit~tion 
Of~cer for Warwick County." 
The sixth section of which reads as follows : 
''SECTION 6. Any one of the following types of sanitary 
privies may be installed if built in accordance with plans and 
specifications of the State Health Department: (a} The 
standard pit type; (b) the concrete vault, or (c) The concrete 
slab type. 
''Satisfactory flush type of water closet may be used if 
connected with an approved sewer system or an approved 
septic tank system, provided this meets with the approval 
of the Health Officer or the Sanitation Officer of Warwick 
County.'' 
The eighth section of which reads as follows : 
''SECTION 8. Every house used as a human habitation, 
every warehouse, every public building or other public build-
ing where hum~n beings congregate or are employed, in the 
County of Warwick, if equipped with a satisfactory flush 
water closet, shall not be allowed to discharge on the ground 
or into small streams, ditches, or creeks, but shall be provided 
by the owner with an approved septic tank or connected to 
an approved sewer system. In the future, cesspools will not 
be b·e permitted in the County of '\Varwick." 
Subsequentl3tj on October 6th, 1936, the Boa:t:d of Super-
viso;rs passed an ordinance in the following language : 
''BE IT RESOLVED by the Board of Supervisors of War-
wick County, Virginia, that no sewerage system now in .ex-
istence, in, nor contemplated to be operated in, Warwick 
County, other than that of the sewerage system of Hilton 
Village, shall be permitted to discharge in the disposal plant 
of Hilton Village, and that no enlargement or additions to 
the said sewerage disposal plant of Hilton Village shall be 
made for the purpose of receiving sewage from anv other sys-
tem than that now operated in Hilton Village. .. 
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''BE IT FURTHER RESOLVED, that the Board of 
Health, the Ifealth Officer, and the Sanitation Officer of War-
wick County, do not approve any enlargement, nor plans or 
specifications for the enlarg·ement of the disposal 
pag·e 15 ~ plant of Hilton Village for the purpose of receiv-
i'llg' any sewage other than that from the present 
Hilton Village sewerage system, and that they do not approve 
of any other sewage than tbe sewage· from Hilton Village 
being discharged into the said Hilton Village sewage disposal 
plant, nor of any sewerage system, nor any plans and specifi-
cations of a~ny sewage system in Warwick County providing 
for discharging its sewage, in Warwick County, into J wmes 
River nor any of its tributaries, nor into any of the tribu-
taries of Back River, unless such sewage has been discharged 
into and duly treated in a disposal plant, which plant and 
treatment have bee'll approved by the Board of Health of 
the said County, and its Health and Sanitation Officers. This 
resolution is unanimously passed by the Board.'' 
The sewerage system in the second subdivision had been in 
use since 1930, and the twelve houses constructed by the Old 
Dominion Land Company were started prior to the enactment . 
of the ordinance under date of October 6th, 1936, or the actual 
work was started soon thereafter. 
All of the plumbing and toilet fixtures and equipment in-
s_talled in the· twelve houses constructed by the Old Dominion . 
l..~and Company are of the n1ost modern type and have been 
installed and constructed in a first-class workmanlike man-
ner, and their sewer lines empty into the present sewerage 
system by passing the tank and en1pting into the James 
River. 
The Old Dominion Land Con1pany was summoned to ap-
pear before the trial justice of Warwick County, at Denbigh, 
on the 23rd day of 1\farch, 1937. In this summons the com-
pany was charged in two counts: first, "That within one (1) 
year next prior to the issuance of the warrant, the Old Do-
minion Land Con1pany did unlawfully install or cause to be 
installed in a subdivision or development in said C'Ounty of 
Warwick flush type water closets to be used by the inhabit-
ants of said subdivision or development, which were not con-
nected with a sewer system or septic .tank system approved 
by the Health Officer or the sanitation officer of said county". 
Second, "That the said Old Dominion Land Company within ' 
one (1) year next prior to the issuance of this war-
page 16 ~ rant did unlawfully neglect, fail and refuse to c.om-
ply with the provisions of the ordinances of the 
Board of Supervisors of Warwick County adopted at a meet-
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ing .of .. said Board ~e~d on the 5th ·day of J\~ar~h, 1936, in that 
the said Old Dom1mon Land Company did Install or cause 
to be installed in certain houses in a subdivision or develop-
ment in said county flush type water closets, which water 
closets have not been connected to a sewer system or septic 
tank system approved by the health officer or sanitation of-
ficer of said county". 
The estimate for placing the septic tank in operation would 
cost, as estimated by George E. Saunders, Civil Engineer, the 
sum of Twenty-three Hundred Ninety-three Dollars and 
Thirty-three Cents ($2,393.33). This would include all forms. 
of reconditioning and repairs and covering the tank with a 
frame cover. His estimate for doing the same work with a 
concrete slab in lieu of the frame cover was Twenty-seven 
·Hundr~d Twenty-four Dolla~s and Seven Cents ($2,724.07). 
This estimate was dated June 7th, 1937. 
Mr. J. C. Morris, sanitation officer of Warwick Oounty, 
stated the improvements contemplated by Mr. George E. 
Saunders were more extensiv-e than would be required by 
the Health Department. Mr. J\IIorris' estimate of the cost was 
Fifteen Hundred Dollars ($1,500.00). 
The statement of the trial justice in his opinion, on the 
second page, states, in reference to the houses, ''Those built 
before the adoption of said ordinance have toilets or water 
closets connected to the sewer system of the City of New-
port News; and the sewer line of said city system to which 
these buildings are connected empties into the James River 
at 58th Street". This statement is incorrect. None of the 
houses in the second subdivision empty through the city sewer. 
There were seven (7) houses constructed in the second sub-
division from 1930 to 1936. All of these empty through the 
cast iron pipe connecting up the second subdivision 
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division extending between 64th Street and mid-
way between 67th and 68th Streets from Virginia Avenue to 
the James River, all in the County of Warwick, has been 
thickly built up with the exception of a few lots, and the sewer 
from these houses is carried through the city sewer line to 
58th .Street within the corporate limits of the City of New-
port News and is emptied in untreated or raw sewage state 
into the James River.· 
The trial justice also states, on the third page of his opinion, 
"All that is necessary_to put the tank in working condition is 
to clean out the tank and put a new top on it, and this can be 
done at a small cost-estimated by the Warwick County sani-
tation officer to be from Two Hundred Fifty Dollars ($250.00) 
to Three Hundred Dollars ($300.00) ". This statement is in-
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~orrect, and there~~ n~ _such evidence properly before the 
~:r~al justice. The statement of the costs are hereinbefore set 
forth. 
The Old Doininion Land Company is charged with violat-
~g- the law as provi4ed. _i~ the two counts hereinbefore s~t 
forth in the warrant. The violation of the ordinance and 
amendinent is the failure of the Old Dominion Land Com-
pany to connect Its sewe~ line with a septic tank or some 
other means of treating the raw sewage rather than empty-
~ng the raw sewag·e into a cast iron pipe into the James 
Riv-er. 
, The foregoing constitutes an agreed state of facts, as is 
evidenc~d by the signatur~s of counsel for the respective 
parties hereto. 
LETT, MURRAY & FORD, 
Attorneys for t~e Old Dominion Land Company. 
C. H. SHEILD, JR., 
Attorney for the County of Warwick. 
The foregoing agreed statement of facts is all of the evi-
dence that was introduced on the trial of- this cause. 
Teste: This 18 day of September, 1937. 
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Virginia: 
Circuit Court of the County of Warwick, Wednesday, the 
21st day of July, 1937. 
Present : The Honorable ~.,rank Armistead, Judge. 
County of Warwick 
v. 
Old Dominion Land Co. 
APPEAL WARRANT. 
This day came the Countr, of Warwick by its attorney and 
the defendant appeared by Its attorneys, and plead not guilty 
to the warrant, and with the consent of the accused and con-
currence of the attorney fo.r the County and of the Court en-
ter~q· _ !J:OW of _!e~or.~, _ tb-e. Q_q~Jit~ ~Pr9~e.eded ·to -hear and de-.. 
iermme this cause without the intervention of a jury, and the 
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evidence (submitted as an agreed statement of facts) and 
argu.me·nts of counsel being fully heard, the Court doth find 
the Old Dominion Land Co. guilty, and doth fix and ascer-
tain its punishment to be a fine of $1.00. Therefore, it is 
considered by the ·Court that the Cou?lty of Warwick re-
cover against the Old Dominion Land Co. the sum of One 
($1.00) Dollar, the fine herein assessed, and its costs about 
this prosecution expended. 
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At a regular meeting of the Board of Supervisors of War-
'vick County, held at the Courthouse of said County, on 
Thursday, the 5th day of March, 1936. 
BE IT ORDA.h~ED BY TRE BOARD OF SUPERVISORS 
of Warwick County, as foll<;>ws, to-wit: 
ORDINANCE 
An ordinance to prevent the pollution of water, to protect 
health and to regulate the disposal of human 'vastes and ex-
crements in the County of Yv arwick, Virginia, prescribing 
certain types and location of sanitary closets or privies, and 
size, drainage field and location of septic tanks, and for con-
trolling the construction of sewer systems and disposal plants, 
and providing a punishment for failure to comply with said 
ordinance. 
Be it ordained by the Board of Supervisors of Warwick 
County, Virginia, as follows : 
~Section 1. It shall be unlawful for the owner of any house 
or type of construction used as a human habitation, any ware-
house, any public building or other place where human be-
ings congregate or are e1nployed in the County of Warwick, 
to rent, occupy, or lease the same for occupancy to a•ny firm, 
person, or corporation to occupy the same, unless and until 
the said house, building, or structure where a human is liv-
ing, working, or loitering has been supplied or equipped with 
a sanitary closet or privy for the catchment or receiving of 
human discharges, as will comply with the requirements here-
inafter set forth. · 
Section 2. A sanitary privy is one built, rebuilt or con-
structed in such n1anner that it .will meet the following re-
quirements : 
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(a}. No privy shall be built, reconstructed, or allowed to 
be used for the disposal of human excrement which would en-
danger a source of human water supply. 
(b). The excreta disposed therein shall not be allowed to 
fall upon the surface of the ground, hut in some v:ault or re-
ceptacle provided. 
(c). The contents of such vault or receptacl~ shall not.be 
accessible to flies, fowl, or animals at any time. 
(d). The seat box of said privy shall be constructed of 
metal, concrete, or sound seasoned lumber, all joints being 
made tight. 
(e). The seat box shall be provided with a top or cover 
closely. fitting. 
(f). Each seat shall be provided with a self-{}losing, hinged 
lid, fastened with two hinges, and so arranged as to render 
said seat box fly-proof. 
(g). Proper ventilation shall be provided by a suitable 
placed ventilator or flu, covered with 16 mes~ copper wire 
screen. 
Section 3. Any person, firm, or corporation shall, before 
starting· any new subdivision, development, or any subdivision 
in the process of developing, shall furnish in triplicate, plans 
and specifications, of the sewer system or type of sewerage 
disposal to be u.sed in the locality of human habitation. These 
plans a·nd specifications must be approved by the liealth Of-
ficer or Sanitation Officer for Warwick County. 
Section 4. No person, firm or corporation shall construct, 
maintain or permit on any premises owned by him, an ar-
rangement for the disposal of human excrements which may 
endanger the source of drinking water or fail to comp,ly with 
the foregoing requirements. 
Section 5. No person, firm or corporation shall allow to 
be deposited any human excrement upon the surface of the 
ground or any other place where it may endanger a source 
of drinking water or be accessible to flies, fowl, or animals. 
Section 6. Any one of the following types of sanitary priv-
ies may be installed if built in accordance with plans and 
specifications of the State Health Department: (a) The stand-
. ard pit type ; (b) the concrete vault, or, (c) The concrete 
slab type. 
A satisfactory flush type of water closet may be used if 
connected with an approved sewer system or an approved 
septic tank system, provided this meets with the approval of 
the Health Officer or the Sanitation Officer . of Warwick 
County. 
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Section 7. .All sanitary privies shall be kept in a clean con-
dition at all times, and so used that all excreta disposed 
therein will fall into the vault or receptacle provided for that 
purpose. No vault or receptacle shall be permitted to be-
come filled or overflowing. 
Section 8. Every house used as a human habitation, every 
warehouse, every public building or other public building 
where human beings congregate or are employed,' in the 
County of Warwick, if equipped with a satisfactory flush 
·water closet, shall not be allowed to discharge on the ground 
or into small· streams, ditches, or creeks, but shall be pro-
vided by the owner with an approved septic tank or connected 
to an approved sewer systen1. In the future, cess pools will 
not be permitted in the County of Warwick. 
Section 9. It shall be unlawful for anyone to 
page 20 ~ install a septic tank in Warwick County without 
first obtaining a permit from the Ifealth Officer 
or the Sanitation Officer. No such permit shall be issued un-
less an inexpensive, detailed sketch in duplicate on forms pre-
scribed by said Health Officer or Sanitation Officer, sho,ving 
the exact location in feet and inches of such septic tank, and 
its relation to the adjacent lot boundaries, local water sup-
ply, and existing or _projected buildings. The Health Officer 
or Sanitation Officer shall decide the capacity of the septic 
tank, and the number of feet of sub-soil pipe to be used. 
The working capacity shall be as follows: 
Working Gallons Capacity: 
4;50 fluid gals.-12" air space 
720 " '' " " " 
1,000 " " " " " 
1,480 " " " " " 
No. Persons : Table No. 1 
1- 5, inclusive 
5- 9, " 
10-14, " 
15-20, '' 
In no case shall a fewer number of feet of subsoil drain-
age pipe be used than that specified by the Health Officer or 
the Sanitation Officer. This pipe shall be laid in conformity 
with specifications of the Virginia State Board of Health. 
Section 10. Septic tanks shall be installed under the super-
vision of the Health Officer or the Sanitation Officer. The 
septic tanks shall be inspected and approved by the Health 
Officer or the Sanitation Officer before they are permitted to 
be covered. 
Section 11. It shall be unlawful for any person, firm, or 
corporation to neg·lect, fail or refuse to comply with the pro-
visions of this ordinance. 
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Section 12. Any person, firm, or corporation who violates 
the provisions of this ordinance shall be fined the sum of not 
exceeding fifty dollars, and each week of failure or refusal 
to comply with the provisions shall be deemed a separate of-
fense, and he shall be fined an additional sum of not exceed-
ing fifty dollars for each week of failure or refusal to com-
ply with the provisions of this ordinance. 
Section 13. That all ordinances, or parts of ordinances in 
conflict with the provisions of this ordinance are hereby re-
pealed. 
Section 14. This ordinance shall become effective upon its 
approval by the County Board of Health and its passage by 
the Board of Supervisors. 
Duly approved by the Board of Health of Warwick County 
this 6th day of February, 1936, and concurred in by the Board 
of Supervisors of Warwick County. . 
It is further ordered that a copy of this ordinance shall be 
published for two successive weeks in the Daily Press, a news~ 
paper published in the City of Newport News, Virginia, and 
having general circulation in the County of Warwick. 
BOARD OF SUPERVISORS OF 
W ARWIOK OO•U1NTY .. 
• T. A. SHIELD, Chairman. 
GEORGES. DESHAZOR, JR., 
Clerk. 
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Virginia. 
County of Warwick, Plaintiff, 
v. : I I 
Old Dominion Land Company, Defendant. 
I ; 
To the County of Warwick: 
TAKE NOTICE that the undersigned will, on the 18th day 
of September, 1937, at 10:00 o'clock A.M. on the said day, pre-
sent to the Judge of the Circuit Court for the County of War-
wick, at his office in the Courthouse in the City of Williams-
burg, a certificate of the agreed statement of facts submitted 
to the court and referred to in th~ final judgment entered on 
July 21st, 1937, in the case of the County of Warwick v. The 
Old Dominion Land Company lately pending in the said 
·34 Supreme Court of Appeals of Virginia 
court in order to apply for a writ of error to the said judg-
ment of the court entered therein. 
OLD DOMINION LAND COMPANY 
By LETT, MURRAY & FORD, 
Its Attorneys. 
Dated this 15th day of September, 1937. 
Legal service of the withrn notice is hereby accepted,. this 
16th day of Sept., 1937 .. 
C. H. SHEILD, JR., 
Commonwealth's Atty. for Warwick County. 
Filed Sept. 18, 1937. 
FR.ANI{ ARMISTEAD, Judge. 
page 22 ~ State of Virginia, 
County of Warwick, to-wit: 
I, Geo. S. DeShazor, Jr., Clerk of the Circuit Court for the 
County of Warwick, in the State of Virginia, do hereby cer-
tify that the foregoing is a true transcript of so much of the 
record and proceedings as are required by law to be copied 
in a certain prosecution of the County of Warwick v. Old 
Dominion Land Oo. (no particular parts of said record be-
ing required by either party in writing to be copied). 
I further certify that notice of the application for this 
transcript of record has been given as the law directs and 
that said notice is filed with the papers in said prosecution 
in the Clerk's Office of said Circuit Court. 
Given under my hand this 4th day of October, 1937. 
GEO. S. DESHAZOR, JR., Clerk. 
Fee of Clerk $10.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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